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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 1480 of 2010 

Under section 294/323/336/506 r/w 34 of I.P.C 

(Arising out of Sootea PS Case No. 108 of 2010) 

 

    State of Assam 
     –Vs–  

1. Md. Fazal Ali 

S/O: Md. Belai Ali 

 

2. Md. Latu Ali 

3. Md. Papu Ali 

Both are S/O: Md. Fazal Ali  

 

All are R/O: Norpur Gaon 

P/S: Sootea 

Dist: Sonitpur, Assam 

 

      ...Accused Persons 
 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Evidence recorded on: 14.09.2012, 12.03.2015 & 05.12.2015 

Argument heard on: 30.05.2017 

Judgment delivered on: 12.06.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: I. Ansari, Ld. Advocate  

 

J U D G M E N T 

 
1. The case of the prosecution in brief is that the informant Md. Babujan Ali of 

village Nurpur under Sootea Police Station lodged an ejahar before the O/C, Sootea 
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P.S on 08.08.2010 stating inter-alia that on 07.08.2010 at about 10-10:30 P.M. when 

he was sleeping inside his home he heard some noise outside of his house and when 

he came out to see what was happening he saw that the accused persons who 

reside in front of his house had wrongfully restraint someone and was trying to 

assault that person. When the informant tried to resist their attempt, the accused 

person Md. Fazal Ali stabbed him with sharp cutting object and grievously injured 

him over his eyes and the rest of the accused persons assaulted him badly by hitting 

him with wooden lathi. He further stated that the accused persons had earlier also 

created and unpleasant environment by throwing stones, broken pieces of bricks etc 

to his house and had also intend to kill his brother Md. Karim Ali and for that 

purpose they had hidden themselves near his house with a plan to attack his brother 

Karim Ali while returning to his home. Hence, he lodged the ejahar.      

 

2. On receipt of the ejahar, the O/C Sootea PS received and registered a case 

vide Sootea PS Case No. 108/2010 u/s 143/325/326/336 of IPC vide GDE No. 184 

dated 08.08.2010 and entrusted ASI Sunil Sarkar to take up preliminary 

investigation.   

 

3. The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused persons namely, Md. Fazal Ali, 

Md. Latu Ali, Md. Papu Ali and Md. Nazibul Haque u/s 294/323/336/506/34 of IPC 

and when the case came for trial, summons were issued against the accused 

persons.   

 

4. On receiving summons issued against them, the accused persons Fazal Ali, 

Latu Ali and Papu Ali appeared to face trial. The other accused Nezibul failed to 

appear in spite of due service of summon upon him, as a result of which W/A was 

issued against him and eventually the case against the accused Nezibul was 

temporarily filed and it was split up against the said accused person. The case 

proceeded regularly against the other accused persons. Thereafter, copy of the 

relevant documents were furnished to the accuse persons namely- Md. Fazal Ali, 

Latu Ali and Papu Ali and particulars of the offences under section 294/323/336/506 

r/w 34 of IPC was read over and explained to the accused persons to which all the 
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accused persons pleaded not guilty and claimed to be tried. Thereafter, summons 

were issued to the PWs.   

 

POINTS FOR DETERMINATION 

 

(i.) Whether the accused persons on 07.08.2010 at about 10-10:30 

PM in furtherance of their common intention had uttered obscene 

words to the informant in public and thereby committed an 

offence under section 294 r/w 34 of IPC, as alleged?  

 

(ii.) Whether the accused persons on the relevant date in furtherance 

of their common intention had voluntarily attacked the informant 

and caused him hurt and thereby committed an offence under 

section 323 r/w 34 of IPC, as alleged?  

 

(iii.) Whether the accused persons on the same date, time and place in 

furtherance of their common intention had thrown stones and 

broken piece of bricks to the house of the informant and 

committed in a rash and negligent act so as to endanger human 

life or personal safety of others and thereby committed an offence 

under section 336 r/w 34 of IPC, as alleged?  

 

(iv.) Whether the accused persons on the relevant date in furtherance 

of their common intention had criminally intimidated the informant 

and thereby committed an offence under section 506 r/w 34 of 

IPC, as alleged?   

  

5. The prosecution side in order to prove the case against the accused persons 

adduced evidence as many as four witnesses i.e. PW 1, Md. Babujan Ali, who is the 

informant of this case, PW 2 Sahera Begum, PW 3 Md. Babuli Ali and Md. Aitu 

Begum. The defence examined none. The plea of defence is of total denial.   
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6. The accused persons were examined under section 313 Cr.P.C. the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case. 

 

7. I have heard both the parties. The learned counsel for the accused persons 

submitted that there is no material against the accused persons; as such the 

accused persons needs to be acquitted. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8. As has been stated earlier the prosecution examined the informant, Md. 

Babujan Ali as PW 1 stated that the incident took place around 2 years back since 

the date when he deposed before this Court and had occurred on the road in front 

of his house. He narrated the occurrence that on the relevant date he and his wife 

Aitu Begum on hearing noise and shouts of his brother Karim Ali came outside of 

their house and saw that one Sarudhan Ali was bringing his brother to the house 

from Kabarstan. He came to know that on the way accused Fazal Ali, Papu Ali, Latu 

Ali and Nazibul Ali had assaulted his brother Karim and Sarudhan by lathi and he too 

was assaulted by the accused Fazal with a dao. PW 1 in his evidence in chief was 

reserved for addition of charge, however, subsequently it was ordered that there is 

no next date for further addition of any section under the IPC and accordingly on the 

next date the remaining part of examination in chief of PW 1 was completed.  In his 

chief PW 1 further stated that after he was assaulted by Fazal Ali with a dao he 

sustained cut injury on the left side of his forehead and thereafter he came back to 

his house and in that time the accused persons had also fled away. He further stated 

that he and his wife was about to go to police station at that time the accused 

persons started to throw stones at their house and in the meantime his wife went to 

Sootea PS and returned with police. Thereafter, police had taken him and his wife to 

the hospital. He stated that he lodged the ejahar in connection with this case.  

 

9.   In his cross examination, he stated that police had interrogated him in 

connection with this case. He denied the suggestion that whatever he had stated in 

his evidence before this Court he did not state the same before the police. He stated 
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that his brother Karim Ali was on the relevant date coming back from Kabarstan 

after taking part in the last rites of the wife of one Bhola police. He did not attend 

the last rites. He further stated that the house of the accused persons is situated at 

a distance of about 10 feet away from his house. Later on PW 1 again stated that his 

house is situated at a distance of 20 feet away from the house of the accused 

persons. PW 1 stated that on the right opposite to his house is the house of one 

Dhanti Ali and to the next of Dhanti Ali’s house is the house of the accused persons 

and there is a PWD road between his house and the house of the accused persons 

and the said road is a gravel road. He denied the suggestion that there is no such 

incident as alleged. He denied the suggestion that the accused persons did not 

assault him and they did not pelt stones on his house. PW 1 admitted that in 

connection with the same incident Manowara Begum who is the wife of the accused 

Fazal Ali had also lodged a case against him and his wife Aitu Begum and his brother 

Karim Ali and Sorudhan Ali and that case is pending in this Court as GR Case No. 

1482/2010 and he is regularly appearing in this case. He denied the suggestion that 

on 07.08.2010 he along with his brother Karim Ali, Sorudhan and Aitu Begum 

entered inside the house of the accused persons and assaulted Mehtab Ali on his 

right leg causing injury on his persons and also assaulted Momi Begum and Moina 

Begum and threatened to kill them and that in order to escape culpability for that 

case he has lodged this case against the accused persons.   

 

10. PW 2, Sahera Begum is an independent witness but she stated nothing in 

her evidence that may discussed. Her cross examination was also declined by the 

defence.    

 

11. PW 3, Md. Babuli Ali is another independent witness had stated in his 

evidence-in-chief that he knows both the parties and on the date of alleged incident 

at about 9:30-10 PM, he heard some noise outside his house and when he came out 

he saw that there was verbal altercation between the informant and the accused 

persons and both the parties were pelting stones over each other’s house and it was 

dark outside because of which he could see anyone clearly and that is why he is not 

sure who were pelting stones on whom. He further stated that later on police came    
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12. His cross examination was declined by the defence.  

 

13. PW 4, Must. Aitu Begum is the wife of the informant. In her evidence-in-

chief supporting the version of PW 1. She stated that on the date of alleged incident 

at about 10 PM when her husband had returned from his workplace then the 

accused persons, namely, Fazal Ali, Bomani Ali, Papu Ali, Latu Ali and Nazibul Ali had 

wrongfully restrained her brother-in-law Karim Ali on the way and when her husband 

came out and asked the accused persons why they were doing so then the accused 

Fazal Ali fleshed a torch light in the eyes of her husband and also scrapped him over 

his head with a Khukuri and when again for the second time he was about to 

stabbed her brother-in-law somehow escape and push her husband from back side 

and thus he escaped with scabbed however he sustained some injury on the left 

forehead. Thereafter, some women gathered near the place of occurrence and 

thereafter police was informed and police came and took the injured to the hospital.   

 

14. In her cross examination, she stated that police had came on the night itself 

and the incident was detailed to the police on that night itself. She stated that police 

had recorded the statement of the neighbour people but they had not filed any 

ejahar before the police on the said night. She admitted that whatever she had 

stated before this Court she did not state the same before the police. She stated 

that she could not remember the date of occurrence. She denied the suggestion that 

the accused persons did not wrongfully restrain her brother-in-law and also did not 

assault her husband and as the accused persons had also lodged a case against her 

husband and her brother-in-law and hence, in order to escape the culpability of that 

case they had filed this case against the accused persons.  

 

15. I have heard arguments for both the parties and have perused the evidence 

on record as a whole and it is found that except the PW-1 and PW-4 none out of the 

other PWs have stated anything that incriminates the accused persons of the alleged 

offences. The PW-2 being a neighbour of the informant did not state anything 

regarding the alleged incident. The PW-3 also stated that she had seen that both 

side were only pelting stones at each other. Both of these two PWs were declined to 
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be cross examined by the defence as they did not state anything incriminating 

against the accused persons. 

 

16. It is found that prosecution has failed to examine the injured/victim Karim Ali 

and Sarudhan Ali, who were the most vital witnesses and no any reason, has been 

cited for non examination of the said PWs. It is further found that the PW-4 being 

the wife of the informant has categorically admitted that there has been a case 

lodged against Karim Ali, by the accused persons and that case is pending for trial 

before the court. Hence, it is probable that the instant case had been lodged in 

order to escape the culpability of that case. Another aspect to be considered here is 

that although one of the alleged offences is u/s-323, IPC, but the injury report was 

not proved by calling the M.O.  

 

17. It is further noticed that the incident occurred on 07.08.10 but the FIR was 

lodged on 08.08.10 and this fact has been admitted by the wife of the informant 

who categorically stated in her evidence that police had visited her house on the 

night of the occurrence itself but the ejahar was lodged on the next date, i.e. on 

08.08.10. However, there is no any explanation for this delay in the said FIR. It was 

also not explained by the prosecution as to how the investigating agencies had taken 

up investigation of the case prior to lodging of the FIR as the prosecution failed to 

bring the I/O for deposing in connection with this case for a considerable long period 

of time, because of which the prosecution evidence was closed thereby dispensing 

with the evidence of the I.O.  

 

18. In the light of the discussions done above it is seen that the prosecution case 

suffers from several defects because of which the prosecution failed to bring home 

the guilt of the accused persons under the alleged section.  

 

19. Situated thus, it is held that the accused persons are not guilty of the alleged 

offences. 

 

ORDER 

20. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely, Md. 
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Fazal Ali, Latu Ali and Papu Ali under section- 294/323/336/506 r/w 34 of IPC 

beyond all reasonable doubt. Hence, benefit of doubt goes to the accused persons 

and they are acquitted of the said charges and set at liberty forthwith.  

 
21. The bail bond shall remain in force for the next six months as per provision 

of sec-437-A Cr.P.C. 

 
22. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties.   

  

Given under my Hand and Seal of this Court on this the 12th day of 

June, 2017  

     

(Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur  

 

Dictated and corrected by me:- 

 

      (Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur  

 

 

Dictation taken and transcribed by me: 

 (Janmoni Deka) 

       -Steno-  
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1:  Md. Babujan Ali 

PW 2:  Musst. Sahera Begum  

PW 3:   Md. Babuli Ali 

PW 4:  Musst Aitu Begum 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits:  

Ext 1:  FIR  

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 

 


